
F Pty Ltd is engaged in the business of importing into 
Australia and distributing wood plastic composite 
products for use in decking and fencing. 

The product is manufactured in China and loaded into 
shipping containers for transport by sea and road to F Pty 
Ltd’s contracted warehouses in and around Australia.

As part of its business, F Pty Ltd engages operators of 
heavy vehicles or combinations, either directly or through 
a contracted logistics provider, to transport its goods  
by road when they arrive at Australian ports. 

During 2012, F Pty Ltd engaged an independent road 
haulier to collect the container from a container terminal 
and deliver it to its contracted warehouse. 

When the container was packed in China three airbags 
were used to restrain the load at the door end. A 50cm 
airbag was between the container wall and the top three 
packages of the left stack. Another 80cm airbag was 
between the left top three and right top four packages.  
A final 50cm airbag was between the container wall  
and the top three packages of the right stack. 

The combination carrying the container exceeded the 
limits of lateral stability whilst making a left-hand turn 
when transporting the goods. The vehicle was travelling 
at approximately 45km/h.

The left hand or near side of the combination began to 
lift and the combination commenced rolling over to the 
driver’s side into oncoming traffic, striking two light 
vehicles travelling in the opposite direction, and killing 
one of the drivers on impact.

E and M were the directors of F Pty Ltd. They made joint 
decisions in respect of transporting the container of 
goods by ship. Their primary concern was to ensure the 
goods were delivered undamaged and efficiently. They 
directed the manufacturer to construct a trolley for ease 
of loading and unloading the container. 

They had two employees (or contractors) who attended in 
China when the container was packed by the manufacturer’s 
staff overseas. Their role was to ensure that the goods were 
loaded in an undamaged state. 

Neither E nor M:

 ›   Knew about the load restraint regulations in Australia;

 ›   Made enquiries about the safety requirements in respect of 
transporting containers by road in Australia; or

 ›   Knew anything of the Chinese employees’ (or contractors’) 
qualifications in load restraint.

E said in evidence that he assumed that if there was 
a problem with the way the goods were packed, the 
transport company would have let him know. 

Case Facts
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He also said he was satisfied the friction in the load  
was sufficient to prevent movement because the 
floorboards had been delivered undamaged for the 
previous 100 containers.

No evidence was adduced by the directors to establish 
that the transport or logistics companies used by F Pty 
Ltd would or could give advice about load restraint in the 
containers to F Pty Ltd if the load was observed to be in 
breach of the load restraint requirement, nor was there 
evidence that the companies knew that F Pty Ltd relied 
upon them for advice about load restraint.

Finally, no evidence was adduced as to a correlation 
between load restraint requirements being satisfied  
and undamaged goods.

Case Decision
The container did not restrain the lateral movement  
of the stacks, which adversely affected the stability  
of the combination.

Moreover, the floorboard stacks were not packed tightly 
against the sides of the container as required by the  
Load Restraint Guide. 

Accordingly a charge that the load was not adequately 
packed or restrained inside a shipping container  
was proved.

As F Pty Ltd directly engaged the operator of a 
combination to transport the goods by road it was held 
to be the consignor of the goods. It was found guilty of a 
breach of clause 61 of the Road Transport (Mass Loading 
and Access) Regulation 2005 (NSW) and therefore a load 
restraint requirement under the Road Transport (General) 
Act 2005.

E and M, the directors of the company, were also  
found guilty.

The Magistrate found that the reasonable steps defence 
was not available in this case.

She found the Road Transport (General) Act 2005, the 
Road Transport (Mass, Loading and Access) Regulation 
2005 and the Load Restraint Guide are matters of  
public record. 

In introducing the legislation into Parliament, the 
Minister said it is essential that all parties in the supply 
chain need to be aware of the requirements of road 
transport law and have active systems in place to 
manage those risks to minimise the chance of road 
transport laws being breached.

Neither E or M made any inquiries of Roads and 
Maritime Service New South Wales, or anyone else 
relevantly qualified, as to the load restraint requirements 
for containers being transported by road in New South 
Wales, despite load restraint in the transport of goods 
by road being ‘a matter for expertise in the field of 
engineering’ for many years.

Moreover, expert evidence was given to the Court, which 
indicates that the performance standards required by the 
Load Restraint Guide could have been met if 30 airbags 
had been employed, or if the sides of the load inside the 
container were properly shored up. 

Either of these methods could have been implemented  
in China, confirmed by F Pty Ltd’s Chinese operatives  
and established by a photograph prior to the doors of  
the container being sealed.
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